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Transactions"  

Major References: IRS Memo Regarding Amended IRC Section 6707A Penalty - Interim 

Procedures; IRS Chief Counsel Email - CCA 201101012. 
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04-27 

 

MDRT Information Retrieval Index Nos.:  2400.00; 3490.0404; 

 
SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

Prior to the enactment of the Small Business Jobs Act of 2010 ("SBJA"), the 

Internal Revenue Service had been assessing significant penalties (reaching $300,000 

per annum in some cases) under Revenue Code section 6707A for failure to report 

listed transactions.  Such transactions are those that the IRS has specifically identified 

as encompassing improper tax avoidance (and substantially similar transactions).  (See 

our Bulletins Nos. 10-31; 09-81 and 09-77.)  The SBJA modified the section 6707A 

penalty structure to alleviate some of its burdensome aspects.   

 

The IRS recently issued a memo to its revenue agents explaining the procedures 

that should be followed to implement the new penalty structure (including a temporary 

suspension on issuing 30-day letters and processing any assessments) until revised 

procedures are developed.  The Service also recently released an email message from 

its Chief Counsel's office which indicates that the maximum penalty may apply to pass-

through entities (e.g., partnerships) that have no tax liability.  A problem potentially 

http://www.aalu.org/
http://aaluwr.org/majorrefs/Ref11-47A.pdf
http://aaluwr.org/majorrefs/Ref11-47A.pdf
http://aaluwr.org/majorrefs/Ref11-47B.pdf
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arises here because the lack of a tax liability inevitably results in no decrease in tax 

upon which to apply the basic  penalty formula of 75% of the decrease.   

 

Background 

 

Section 6707A was enacted as part of the American Jobs Creation Act of 2004.  There are currently 

34 listed transactions, including certain life insurance policy retirement plans under Section 412(i) and 

certain employee welfare benefit plans funded in part with life insurance under Sections 419A(f)(5), 

419(f)(6) and 419(e).  (See our Bulletins Nos. 07-108; 07-91; 06-42; 05-112; 04-124; 04-29; 04-28; 04-27.)  

Many of these plans are implemented by small businesses seeking to provide retirement income or health 

and welfare benefits to their employees.   

 

Before the penalty structure was modified by the SBJA, that structure could be particularly onerous 

in the small business context, where many businesses operate through an S corporation or limited liability 

company in order to provide liability protection for the owners.  In certain cases, the Revenue Service was 

imposing a $200,000 penalty at the entity level and a $100,000 penalty at the individual shareholder level 

(i.e., an aggregate penalty of $300,000 per year).  Because of the way the original statutory language was 

worded, the IRS took the position that it did not have the authority to reduce the penalty even if the 

taxpayer did not understand that he or she was involved in a listed transaction and even if the penalty 

amount was large in comparison to the tax benefits involved.  In addition, the penalty was not subject to 

judicial review. 

 

To provide relief from this potentially draconian structure (and the IRS' interpretations and 

administration of the statute), Congress modified the structure as part of the SBJA to provide for a penalty 

equal to 75% of the decrease in tax shown on the return as a result of the transaction or, if lesser, a 

minimum penalty of $5,000 per year for an individual taxpayer and $10,000 per year for all other types of 

taxpayers.  The new structure retains the previous maximum penalties of $100,000 per year for individual  

taxpayers and $200,000 per year for all other types of taxpayers.   

 

The changes made by the SBJA are retroactively effective for penalties assessed after December 31, 

2006.  Thus, taxpayers who were previously assessed and paid penalties under section 6707A may be 

eligible for a refund for some or all of the penalty amounts previously paid.   

 

The assessment of penalties under the original standard was very controversial.  In response to the 

public clamor and resulting pressure from Congress, the IRS implemented a series of moratoriums on 

section 6707A collection enforcement actions. (See our Bulletins Nos. 10-31; 09-81.)  The most recent 

moratorium expired on June 1, 2010. 

 

 Section 6707A also imposes a penalty on taxpayers for failure to disclose reportable transactions 

other than listed transactions, which include confidential transactions, transactions with contractual 

protection, loss transactions, and transactions of interest.  However, the maximum penalties for failure to 

disclose these other categories of reportable transactions are significantly lower than the maximum 

penalties that apply to listed transaction failures.  The maximum penalty is $50,000 per year for a taxpayer 

that is not an individual and $10,000 per year for an individual taxpayer.  In addition, unlike the penalties 

for listed transactions, these penalties can be rescinded if the Revenue Service determines that it would 

promote compliance and effective tax administration.   

 

 Listed transactions and these reportable transactions which are other than listed transactions are 

reported by attaching an IRS Form 8886 to the taxpayer's federal return. 

 

 



 

 

 

3 

IRS Interim Procedures 

 

 The Service recently released a memo (from the Director, Pre-Filing and Technical Guidance of the 

Large Business and International Division of the IRS) to revenue agents that explained the procedures that 

should be followed in applying the revised section 6707A penalty structure.  The memo initially notes that, 

although the amount of the penalty was changed, the application of the section 6707A penalty did not 

change.  The memo also explains that procedures are being developed to centralize processing of closed 

cases (i.e., calculation of new penalty amounts, processing of partial abatements, and notices to impacted 

taxpayers) and that revised case processing procedures for open and future cases are being developed.  In 

addition, the memo indicates that, until the procedures are finalized, revenue agents should observe the 

following procedures: 

 

 NOT issue a 30-day letter or process any assessments (This is a temporary suspension until further 

notice.) 

 

 Contact his or her Technical Advisor immediately if a statute of limitations on a case will expire 

within the next 2 months, and the transaction is coordinated through an Issue Management Team 

(e.g., 412(i), 419A, Abusive Roth IRA). 

 

 Continue to develop facts related to the application of the Section 6707A penalty. 

 

 Attempt to calculate the revised penalty. 

 

 Seek assistance from Issue Management Team (IMT) Technical Advisors and Counsel regarding 

calculation of the 6707A penalty. 

 

 Contact [Penalty Tax Advisor] if uncertain about who to contact for assistance.  

 

 Thus, until the IRS finalizes its updated processing procedures, it appears that there will be a 

temporary suspension of its activities to assess section 6707A penalties.  In addition, the IRS is likely 

developing procedures (i) to address the excess penalties that were previously assessed and paid under the 

old structure and (ii) to calculate the reduced penalties under the new structure.  

 

IRS Chief Counsel Position 

 

 The Revenue Service also recently issued an email from its Chief Counsel's office (CCA 

201101012).  In that missive it addressed how the penalty would be computed under the new penalty 

structure if the taxpayer involved is a non-taxpaying, or pass-through entity, like a partnership or S 

corporation.  The three-sentence email noted that, because the partnership was not a taxpaying entity, there 

is no decrease in tax on which to compute the penalty.  The email concluded aggressively that the penalty 

should be the maximum penalty permitted under the new penalty structure (i.e., $100,000 per year for 

individual taxpayers and $200,000 per year for non-individual taxpayers).   

 

 This issue is not specifically addressed in the statute or legislative history; therefore, a good 

argument can be made that the penalty in this situation should be the minimum penalty (i.e., $5,000 for 

individual taxpayers and $10,000 for non-individual taxpayers) and not the maximum penalty.  It should be 

emphasized that this email is not a formal pronouncement by the IRS and is not binding on any other 

taxpayers.  However, it certainly raises concerns about how the Service may be interpreting the new 

penalty structure.  This interpretation seems to be inconsistent with the Congressional intent of providing 
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relief and imposing reasonable penalties tied to the amount of decrease in taxes realized by the taxpayer 

involved in the transaction.   

 

Any AALU member who wishes to obtain a copy of the IRS Memo or CCA 201101012 may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 

website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 

Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 

include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 

of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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